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LORD JUSTICE BROOKE: This is a renewed application by Mr. Jackson Dudley Coward for permission to apply for judicial review of a decision of the Housing Benefit Review Board of the Walsall Metropolitan Borough Council ("the Council") on 2nd September 1997, to the effect that Mr Coward was not eligible to receive housing benefit, permission having been previously refused, first on paper by Forbes J., and then in court by Tucker J on 31st July 1998.
 
The dispute between Mr. Coward and the Council goes back a long time.  It relates to what he says is a bona fide tenancy of 19 Circuit Close, Willenhall. The Review Board unanimously held that there was no evidence to prove that he had a liability to pay rent on those premises as required by section 130(1) of the Social Security Contributions and Benefits Act 1992, and that even if they were wrong about that, the circumstances of the case led them to believe that any tenancy would be of a contrived nature, where the liability had been created to take advantage of the housing benefit scheme, and that for this reason, too, benefit should be refused pursuant to regulation 7 of the Housing Benefit (General) Regulations 1987.
  
Mr. Coward is now in his mid‑70s.  He lives in a first floor, two‑bedroomed flat in a private cul‑de‑sac in a block of six flats built in 1983.  His story is, and always has been, that he set up a trust for his two children in 1955, of which he became in effect sole trustee in 1968 on his divorce from his wife.
 
In 1987 he set up a building company called Jadac Limited ("Jadac"), and he says that the trust lent Jadac the money with which to buy the flat, which Jadac then rented to him, the rental payments being equivalent to the interest payments charged on the loan to Jadac. At that time he was in control of the trust and also in control of Jadac, but in June 1998 his son, Geoffrey Coward, became sole director of Jadac instead of him. In 1995 Jennifer Scordis and Michael Scordis took over as shareholders and directors of Jadac.
 
The hearing before the Review Board was concerned with the genuineness or otherwise of a tenancy purported to have been granted to him by Jadac, under its new control, dated 4th December 1995.  It reads:
"As the new director of the above company with effect from the date of the last accounts, 31st March 1995, you are offered a new tenancy effective for one year from 1st April 1995 on the following terms:
  
1.  RENT
 
We have consulted a letting agent and have reduced the rent to £65 per week.
 
2.  LEASE OF FURNITURE
 
Based on the audited accounts and replacement costs, estimated repairs and insurance, and established accountancy practice and Inland Revenue agreed depreciation, the company's accountant advised that the lease figure should be £90 per week.   Also based on the rent officer's guidelines to the council in 1990 and insurance replacement value of £18,000 his figure of 50p per £100 of insurance value allows the lease charge of £90 per week which the rent officer advised the council was acceptable.   The lease charge must be sufficient to cover full replacement value by depreciation and capital cost of capital invested in the furniture, plus repair costs and insurance. Nevertheless, we offer, for the present, renewal of furniture lease at £80 per week as in the previous lease pending completion of your solicitor's actions.   As promised in the former director's last agreed lease we will reduce the furniture lease charge as soon as the depreciation fund becomes adequate.
 
Both 1. and 2. above are payable fortnightly in advance though will frequently be used in direct payment by you of bills authorised by me.
 
3. GROUND RENT
 
It is not included in the above and is to be paid direct by you as tenant, as at present, on demand.  £45 per annum.
 
4. COMMUNAL SERVICE CHARGES
 
Are not included in the above and must be paid direct by you to the management company for the 24 flats as at present.   £260 per annum at present.
 
Please acknowledge receipt of this letter by signing below."
  
In relation to earlier agreements between Mr. Coward and  Jadac, the Council originally decided on 13th November 1989 that he was not entitled to housing benefit with effect from 11th January 1998, on the grounds that the tenancy and rental arrangements had been contrived to take advantage of the housing benefit scheme. Alternatively, it felt that the rent payable was unduly high by comparison with the rent payable in respect of suitable alternative accommodation, and that Mr. Coward had not produced sufficient evidence or documents to substantiate his claim.  On 26th April 1990 a Review Board upheld that decision on appeal.  Mr. Coward today has told us that he subsequently sought to have that decision discharged on the basis of new evidence which he was successful in persuading a Social Security Appeal Tribunal to consider sympathetically, but there is no evidence before the court that the decision of the Housing Benefit Review Board of April 1990 was ever altered.
 
Mr. Coward made a new claim for benefit in September 1990.  The Council again rejected this application on the ground that the tenancy was contrived.  It was on this occasion that the Review Board upheld his appeal against this finding.  It is stated, however:
"The reason behind the Board's decision is that, despite serious misgivings about the credibility of the evidence  given by you regarding the involvement of Jadac Ltd, in the creation of the tenancy, there was not sufficient evidence put forward by the local authority to refute your evidence on this point nor was there any attempt to explore the credibility of your statements."
  
Mr. Coward was therefore held to be entitled to benefit with effect from 19th September 1990.  There remained, however, an unresolved issue as to the level at which benefit should be paid. On 5th January 1994 Mr. Coward was told that the Council had decided to restrict the payment of benefit to £93 per week, made up as to £50 as to rent of suitable alternative premises and £43 in respect of his enjoyment of the contents of the flat. Mr. Coward appealed, but on 29th March 1995 a Review Board dismissed his appeal, except that it held that he was also entitled to reimbursement of ground rent with effect from 24th September 1990 and continuing. The Board noted that Mr. Coward had said that he had been threatened with eviction by his landlord and that this possibility remained should the trust administered by his son and daughter choose to pursue this option and sell the flat to raise money owed to his son's building company.  It considered, however, that this was not a relevant matter to be taken into account.
 
Today, Mr. Coward has told us that there were five  appeals before the Review Board on 29th March 1995, and it did not effectively deal with them all, so that it was unfair for Tucker J to have taken the view that he was out of time for challenging them.  He has shown us what he has described as the five appeals.  The first relates to the Council's refusal to pay service charges.  It is clear that on 29th March 1995 the Housing Benefit Review Board regarded the service charges as thrown into the payment of £43 per week which was the charge for the lease of furniture.  It disposed of the matter in that way.  It appears that it may very well have been wrong to do so, but the fact that it had done so was clear on the face of its letter of 21st March 1995.  Accordingly, if Mr. Coward sought to challenge that decision in judicial review proceedings, he had three months within which to do so.  He was a long time out of time when he sought to challenge them in the new proceedings.
 
The second ground of appeal related to the refusal to pay ground rent and the service charge.  Mr. Coward accepted that the Review Board dealt with that. The third was the refusal to pay full rent.  Mr. Coward has accepted that the Review Board dealt with that. The fourth was the refusal to pay the full lease of the  furniture charge.  It is clear that the Review Board considered that the approach of the authority was soundly based in relation to that, although it appears to have got confused in relation to service charges. Again, there was a decision on that matter which should have been challenged, if at all, by 29th June 1995.  The fifth was a refusal to pay housing benefit backdated to 10th January 1998.  In the appeal, Mr. Coward complains that the payment only from 19th September 1990 was clearly not in accordance with the award of the 1992 Review Board in his favour.  Again, the Review Board in March 1995 backdated matters to the date of his current application, i.e. 24th September 1990, and made it clear that it was not going to backdate it any further. Accordingly, if Mr. Coward wished to challenge that decision, he had until 29th June 1995 to do it.  In my judgment, the judge was right in taking the view that any challenge to the decisions in 1995 was substantially out of time.
 
As I have said, Jadac, under new ownership, appeared to have agreed a rent of £145 per week under the new tenancy granted to Mr. Coward for a year from 1st April 1995.  On 16th February 1996, and again on 27th December 1996, the Housing Benefit Review Board upheld the  Council's decisions that Mr. Coward was not entitled to benefit during the relevant years of claim.   The present dispute arose out of the application that Mr. Coward made for the renewal of housing benefit from 3rd February 1997.  On 20th February 1997 the Council again refused his application on the ground that the tenancy was contrived, and on 21st March 1997 it reviewed this decision and upheld it.  The relevant part of the decision is in these terms:
"The Authority considers that it has no satisfactory evidence of your liability in respect of 19 Circuit Close.  No action has been taken against you for non‑payment of rent despite the length of time involved.    The Authority considers that no landlord, however accommodating, would fail to take action to secure a debt of the magnitude which you claim is owing.   The Authority therefore concludes that any liability you may have in respect of 19 Circuit Close, if indeed such liability exists, has been created to take advantage of the Housing Benefit scheme and that you should therefore be treated as not liable to make payments."
  
Soon after that decision was issued, Jadac did issue proceedings against Mr. Coward in the local county court, and one of the points that Mr. Coward seeks to make today is that Jadac's decision in issuing those provisions blew out of the water the only reasons given by the authority in its letter of 21st March 1997. However that may be, Mr. Coward appealed to the Review Board, and we have had the benefit of being able to read the minutes of the Review Board hearing on the afternoon  of 1st September 1997, at which he was assisted by a legal representative.
 
The Council's case against Mr. Coward at that hearing was based on the following grounds:
(1) Mr. Coward had never, over all these years, supplied the authority with a copy of the trust deed relating to his family trust, although he had supplied a declaration of continuance of trust. The Council was therefore unaware of the terms of the trust;
(2) The copies of the original letters in 1987 from Jadac to Mr. Coward, and from Mr. Coward to Jadac, appear to have been typed on the same typewriter;
(3) A lady at the address given as Jadac's address in those days said that Mr. Coward owned Jadac;
(4) Mr. Coward originally set up Jadac for himself as sole director, and its accounts as at December 1988 purported to show that it had no indebtedness;
(5) A search of the Registry shows that Mr. Coward's son, Geoffrey, succeeded him as sole director in June 1988.  Geoffrey's home address then became the company's registered office;
(6) The signature of Jadac's company secretary recorded at the Companies Registry was quite different from the signature on the letter which purported to be from the  same person on which Mr. Coward relied for his original tenancy;
(7) Although Mr. Coward had produced a letter from Jadac referring to arrears of rent and the need to settle these quickly, he had produced a later final notice which also stated that the company had supplied a brand new washer‑dryer and other equipment, even though he had paid no rent since occupation.  He was still in residence nine years after that final notice was written;
(8) Mr. Coward did not produce any original documents relating to his rental and tenancy agreement, and the copy letters that he produced all seemed to have been written on the same typewriter, whether they came from Jadac or from Mr. Coward;
(9) Although the Council had asked him for more detailed information about the arrears situation in September 1995, Mr. Coward gave no details as to the amounts and periods of any arrears or the arrangements for the payment of any rent;
(10) When Mr. Coward sent the Council the new tenancy agreement of December 1995, the Council saw that it made no mention of any arrears and contained the curious phrase "rent will frequently be used in direct payment by you [Mr. Coward] of bills authorised by me", [the new  director of Jadac];
(11) Jadac's abbreviated balance sheet for the years ended 31st March 1994 and 1995 show that in each year the company had been dormant and not trading;
(12) At the Review Board hearing in February 1996, when asked what had happened to the sum of £8,470 paid to him in February 1994, Mr. Coward said that he had used some of it to pay the company's registration fees and had paid the rest into his bank account.  He said that he had then drawn this sum out in cash and paid it into Jadac's account.  He did not obtain a receipt;
(13) Mr. Coward had lived at 19 Circuit Close for nine years and, if liability existed, the total rent liability would be £70,000.  £35,000 had been paid in housing benefit, leaving a shortfall of £45,000;
(14) The authority had written to Mr. Scordis, named as the new director of Jadac, both at his home and business addresses, asking for details of the rent account, and no reply had ever been forthcoming.
 
Mr. Coward told the Board that he had paid £21,359 into the account of the company's new directors but that he had no receipts.  He said that the money that he had received in housing benefit had been mostly used to pay the bills of the company.  He said that he did not know  whether the trust was still in operation.
 
In his closing submissions, Mr. Coward's representative told the Board that Mr. Coward's landlord had issued proceedings in the county court in an effort to enforce the debt.
 
The Board's decision was in these terms:
"(1) The Board notes that Mr Coward is appealing against the Authority's determination that he is not entitled to housing benefit in respect of rent payments for 19 Circuit Close, Willenhall.
 
(2) In its evidence, the authority states that it considers it has had no satisfactory evidence that Mr. Coward has, or has had a liability for rent at 19 Circuit Close.   The Board is mindful of section 130(1) of the Social Security Contributions and Benefits Act 1992 relating to a person's liability to make payments in respect of a dwelling and also has regard to regulation 7 of the Housing Benefit (General) Regulations 1987 relating to a person's liability to make payments in respect of a dwelling where it appears that such liability has been created to take advantage of the Housing Benefit Scheme.
 
(3) The Board notes Mr. Coward's evidence concerning the circumstances of his tenancy of 19 Circuit Close and the statements he made at the hearing concerning the signatures on the two documents included in the case papers signed by 'C. Ward', the secretary of Jadac Ltd.    The first of these dated 27th October, 1987 offers Mr. Coward the tenancy of 19 Circuit Close with effect from 1st November 1987, and the second is a copy of an entry in the Companies Register (date illegible) in respect of the secretary of Jadac Ltd.   The Board notes Mr. Coward's evidence concerning the discrepancy in these two signatures but is not satisfied in this respect and found that, although the two signatures purport to be of the same person, they are completely different.
 
 (4) The Board notes Mr. Coward's evidence concerning his claim that he has made rent payments to his landlord, Jadac Ltd, but the Board found that there is no evidence to support Mr. Coward's claim, such as receipts for monies paid or a rent book.   The Board is also concerned that no original documentation relating to Mr. Coward's tenancy arrangements has been produced, and, whilst noting Mr. Coward's evidence concerning carbon copies of documents, is concerned about the lack of prime documents relating to the tenancy or rental arrangements for 19 Circuit Close.
 
(5) After considering the circumstances of the case, both written and oral, the Board found that there is no evidence to prove that Mr. Coward has a liability to pay rent in respect of 19 Circuit Close in accordance with section 130(1) of the aforementioned Act.   Further, it is the view of the Board that even if there were a liability to pay rent, the circumstances of the case lead the Board to believe that any tenancy would be of a contrived nature, where the liability had been created to take advantage of the Housing Benefit Scheme in accordance with regulation 7 of the Housing Benefit Regulations.
 
(6) It is the unanimous decision of the Board, therefore, that the Authority's determination that Mr. Coward is not entitled to housing benefit in respect of 19 Circuit Close, Willenhall be upheld and that his appeal be not allowed."
  
In a short judgment, Tucker J held that on the evidence before it this was a perfectly reasonable conclusion for the Board to reach, and that it was not properly arguable that it was perverse or irrational.  He also refused Mr. Coward permission to challenge a number of earlier decisions on the ground that his challenge was lodged far too late.
 
Mr. Coward now renews his application.  He has very  helpfully set out the points he wishes to make in a clear letter dated 3rd May 1999.  The points which he wishes to make are set out under five heads on two sheets of paper.  We have had the benefit of hearing Mr. Coward today when he explained to us in detail the points he wishes to make.
 
The first point is that he is clearly by law eligible for housing benefit.  He refers to official guides setting out what the rules are, and he says that there is no contrivance by him "as the definition does not apply as I was in receipt of housing benefit for the 8 weeks (actually for 5 years) prior to the new tenancy agreement contract coming into force on 1st April 1995." In my judgment, this is not a sound point.  It is clear that the Housing Benefit Review Board in 1992 were sceptical about the arrangements, although at that stage it did not consider that the Council had put sufficient evidence in front of it to enable it to make a finding that the evidence was contrived.  The Housing Benefit Review Board was on this occasion hearing an appeal by Mr. Coward against a refusal to give him benefit in relation to a particular year, and, indeed, under a new agreement.  In my judgment, it is not susceptible to argument that the Council was not entitled to take the  view, if it was satisfied by the evidence, that the tenancy was contrived, or that the Review Board was not entitled to uphold that view.
 
The second general point is that the landlord is not trying to take advantage of the housing benefit scheme. Mr. Coward said that there was a new landlord from 1st April, and he explained the basis on which the figures, set out in the agreement which I have read, were worked out.  These, he said, were fair and reasonable.  He asserts that at the time the owners and landlords took over, rent and housing benefit were being paid.  There was no dispute between tenant and landlord except for the under‑payments by the Council.
 
This was a matter which was clearly before the Review Board at its hearing.  This is what Mr. Coward was saying to them.  The Review Board also heard evidence adduced by the Council which cast doubt on this evidence.  I refer, for instance, to the evidence that the Council had written to the person who was said to be the new director and new shareholder of Jadac Ltd, the landlords, at both his home address and his business address, and had received no response from him at all. It is clear that the Review Board, listening to this  evidence, shared the Council's scepticism about the genuineness of these arrangements.  It is also clear from its finding that, although Mr. Coward told them that he had been paying rent regularly, he had not produced any documentary evidence of these payments.  No receipts were produced.  No rent book was produced. This was another matter which affected the minds of the three members of the Review Board.  In my judgment, again it is not susceptible to argument that they were entitled to be sceptical of Mr. Coward's evidence.
 
The third general point that Mr. Coward seeks to make is that officials had acted dishonestly and illegally, and that the Board's decision was perverse.  Under the first of these complaints, he refers to the original decisions of 20th February 1997 and 21st March 1997, and he then goes on to refer to three later matters, in November 1998, December 1998 and January 1999 respectively, which are not before the court today.  He complains, in relation to the first two matters, that the first grounds of refusal were withdrawn and replaced, due to his appeal, by the second grounds of refusal, and that those were withdrawn as disproved by the county court summons.
 
 In my judgment, the Review Board was entitled to consider the arguments by the Council, which it was putting forward in support of its contention that this tenancy was contrived and/or not genuine in the way that it did, and the Council were not completely bound by the observation that it made in relation to the apparent disinterest by Jadac in the arrears which were piling up.  Whatever Mr. Coward's concern about those letters, it is clear that the Review Board gave ample reasons for its decision as required by law.
 
As to the Review Board's decision being perverse, Mr. Coward complains that the only matter for decision before the Board in 1997 was the refusal by officials contained only in one letter dated 21st March 1997.  He says that the minutes of the hearing clearly proved that the Board never heard a word relating to the only matter before the Board, but only a mass of completely irrelevant material, and that as the earlier issues had been decided in his favour by a Department of Social Security Appeal Tribunal in 1990 and by the Review Board in 1992, and as the Board never heard anything concerning the only matter before the Board for it to decide, their decision was perverse.
 
 In my judgment, the Board was entitled to consider all the evidence that the Council wished to put before it in relation to its scepticism about the genuineness of the arrangements.  The Council was entitled to draw the Board's attention to the accounts of the alleged landlord which showed that it was dormant and not trading at the relevant periods, and it was entitled to place the other evidence before the Board which it did. The extent to which that evidence influenced the Board was a matter for the Board.  It is not susceptible to argument that the Board was not entitled to reach the conclusion that it did on the grounds that it did.
 
The third leg of this challenge is an attack on the clerk to the Review Board.  It is said that he wore two hats, "as clerk to the Review Board, and his assistant solicitor instructed by him present at the hearing to advise the members, and as chief legal officer, with his assistants advising the housing officials on preparing and presenting the case, and his assistant solicitor advised and instructed by him on how to advise the Board members."  Under this heading, it is said that he refused to withdraw completely irrelevant papers prepared by housing officials for the Board ‑‑ I have already expressed the view that the Board was entitled  to consider the material placed in front of it ‑‑ and that he refused to include papers supplied by Mr. Coward for putting before the Board, as must be his right, in order to prove his case, for example, the county court summons.
 
It is clear from the minutes of the hearing that, even if the Board did not wish to see the county court summons itself, it knew that county court proceedings had been issued.  Thirdly, it is said that he refused Mr. Coward's set aside hearing requests "on the grounds of new evidence which must be put before the Board (no time limit for new evidence) under regulation 86(3) and has had secret hearings to refuse leave."
 
The challenge in this case on Form 86A is against the decision of the Review Board on 2nd September 1997 and its earlier decision in 1995, to which I have referred. In my judgment, any action by the clerk in relation to further requests for set aside hearings do not come within the grounds of this application.
 
Mr. Coward's fourth basic complaint is that the clerk to the Review Board refused to give any Board decision on three of his five legitimate appeals in 1995, as  required by law.  I have already dealt with that matter and have expressed the view that Tucker J was entitled and correct in finding that any challenge to what happened in 1995 was a long time out of time.
 
Mr. Coward's final point is that the social aspect must be considered.  Government regulations and council social services rules require that vulnerable old people must be kept in their own long established homes for as long as possible, for fear that they would otherwise deteriorate rapidly away from familiar surroundings, friends and neighbours, and even furniture. That is certainly the Government's policy, but, in my judgment, if a Housing Benefit Review Board takes the view, on evidence which it is entitled to consider, that a tenancy is contrived for the purpose of taking improper advantage of the housing benefit scheme, then the Review Board is not only permitted but is bound to make a finding, in order to protect the taxpayer, that housing benefit should not be payable.  For those reasons, in my judgment, this application should be dismissed.
 
LORD JUSTICE MAY:  I agree.
 
LORD JUSTICE LAWS:  I agree.
  
Order:  Application refused.
 
 
                                          

